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Protest urging eliminalioni 'f alternate
metft -deoterminingia herthetw 'wa terpuri-
* fpationdequipmendt-;co6orts:to>rspecifica-

dismzs'eidnuA rgadication dosa/ge. requirements
is d'smfssedti-Arcyldetermilation that
altet"ratiWethod rJSfor determining compliance
is' ade-qate and will meet Government's needs
will 6ib& be questioned where purpose for
including 'alternate method wars to increase
competition.

of uri k6A' a ~ ai uppridfr
.-av ileatiotSYstem; dInc.

of water:!.Purtetficaton eqpmentprotens the" weate r puri-
ficationti-dpr, ioif- the Corks n o'f dnginae`rs':. speciif cation
for th6coristru, tibr of a nfish!hatchery9Jfl1the Wirraiprings
Dam and Lake 'Pro" ct, Sonoma'Couinty, 4California, under,
IFB. 7 DACW07-78-B-3031, issued -August, 4,'1978 . Inasmuch'
as the Protester seeks a determination by this Office
that the Government's interest- as user of a Icompetitot's.
product is not adequately protected, the pr6test is dis-
maissed. 

, ~ The :.Apcet i fica tion -ils :i r , an -ultravile strzing

systI the purpose of iwhich is to .purifytthdwaterP.enterinj
the:5fish liitchery by mieans of ultraviolet radiation in
order to protect the fish from waterborne diseases. The
system is to be designed so that water. passing through
the system to the hatchery will be exposed to a dosage
of ultraviolet radiation s~ifficient to kill any harmful
organisms .

The invitation, as issued, refertinced brand name
ultraviolet sterilizing systems, including Aijuafine or
Voltarc ultraviolet lamps, Aquafine stkerilization units,
and a short-wave ultraviolet meter manufactured by the
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prot estrltrav.iol 2; j9988,
uitravi'dhte 4fpro"tesN" tfl., ing tha)trhe

_____ t thonprous e ubrnd' ' nd'ytesr ~.&optsubse ecorrespondence theiprest rg jidoniiser4 a
spici'fi'lTqimiD~iWd 1.g cEj~4Jxonnection fdei another
wate'r 4 tteatment6 jeB 2i'pro ~ i~ii&tprgdte~ lirnnxation

float ~~~ e £aaIW t ainpthc4;of the btr~ namde ~references and~binAlst~U eu of ah spec
4 r ~~~f;;ctv;:2*,2~~~~rnUs[,5sd0Sla 'lifgicatibn req b'erBo git at ffeetfl5JW~bctiMZ thattet 

f 1ow rate thgrbugh':t e i~Br~otexscewed w0.l~ ipe
e.ffeclw 4inii4o§fulttavroietAamp½ halA,4the ul raviole
1itmps -in the ec hambe r. P uqe 3'0 OOmicro6wattty per quare
centimetert f jridiation af ter ,pentiat6ib6nUifo te £flow
medium..) ;Protester 'bonten&1k'd that 'udh 'a spe'cification
would meel-t heirequired neleds and madke it possible for
other manufacturers of this type of eauipment to compete.

* 
3 On Sept ernberpl) lgi78,- -kAuaf; n Corporatifonu wrote

to tbecting '1E6 the 'protester 'a recommended
'specfticattinu -changes. Aquafine kc-joieded that. the speci-
fication nfavored by ithe protester would. preclude it from
ccapeting0' ior an, ul:Mcaviolet stubcontract.

*jAs~aJsressuitjofkthese C&, io amended its
espec ffcatai4dneveral times.: The CorpsreMoeOd all

* refei"enc'e sgo'Cbnd names in the disputd 'areas 4and added
a treqireiemehtfor the 15 second retentfon'time and the
0.'2,gpji fbwrait'e.-. As -finally amended 'on September 25,
1978 (jamen'dmenti.0005), the Corps provided an "alternate

. specification' for measuriui dosage in order to allow
both,the protester's and Aquafine's approach. Amendment
0005 provides that'

u4.4.5 -66sade or exposu imultra-
violet'.lamp Arintens4'Ejy' fter pent~rattion,'of
flow medi'um -shall.be 3',O00O mi' titt sec-
onds* per square centiineter. T ifSMp shall
meet the.requirement for at leas t7500 hours.
The- contractor shall. issure adequate dosage
or exposure by demonstrating either: (1) that
the maximum rctention time within the chamber
at the above exposure is 15 seconds at a
maximum i'.4ow rate of 0.2 gpm per effective
inch of ultraviolet lamp; or.(2) that, under
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.op ratfngiodition oe installation at
thi~e* tY>^ hat te each cubict`6entinimetir3f-water
p a ssing throug'id the puirif ier at, all £fl'ow
rabteTs un to&sgpm -receiyes t mihflimum

-doe& e 6of -30,O000 mictr-watt siconds per
s4tiare centimetert\ The ccirra ctor shall

7 1 -~-'1` - 1 hepuiprbvide -.a written~certifi&iicn that the 'pUi-
fier meets.ei'thetttf the foiegoing require-
meil-ts before installation'at the hatchery."

\ttjes~~~~~~ - 1 . Ie****tw 

*(The Corps co'ncedes that: use of the word.isec6onds. in
this seiiteiie was mistaken :and that 'it shouid be omitted.)

>8 a iirf i~im;E ffi bev i s e dto < F. e' Xiion c-- oAiuafind'I ce to t 0 = tnat ivn i
fl th~thjt revised'Decif hat on.d Hoevnt[ te

protester ~ntinue ' o'ijhectq h ,&l--

wi 'thi~e ___i_ requ1$ernen tieoth c i fi, at0 rdow
:P -0- Ath~~~~~~~~~~~~r'" .- i' t~tK7pro rnt hatean adequaite ltravio tei-

f icizei o'n' Mut ci f tbt oflat PzAnd Zthe76lume
of thjpureicatcionichaz ber d tny a;ndve
( 1 ) gatimf ies i fhs nar -.the8numbier of6namps
is readi-i&yo CsceZ ia le f tThEe 'sttd flowrte, per
inch 'bf ultravitoletfam~3l0 volume O. ascertainable
frointh stdtedinimwu retentionutimeof 15;se6conds.
In tha'2case oalttetiaitiie (2), .the pr6testei i:ates that
the-re--siznho:?seWMntifically recorgnized por accepted method
fotrdetetmin ing'ro demonstrating -the' ddsage which -is
recei:Vd >:af ter water has passed through an ultraviolet
purification device * * * due to the fact that the
ultraviolet pr6dcss doesw; not bring about any measurable
physical or Chemical change in the water."

- The Corps disputes this %ontention. It argues that
compliance with the specificaUion can be proved mathe-
matically under alternative (2), once the configuration
of the unit is known and before the ut;t is installed.
It has provided us with the methodology'Owbich it plans
to use under the second alternahive.

In addition, the Corps argues that in any event the
protester is free to offer the prime contractor a unit
designed around the alternative (1) specification which it

$~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .
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p a - 4~~~12 , , , ~
favodso'tM(A1m~r wis:aw tded ontOc: tob er4'&&t97
wh ii 14Y'x f ,thi ~beaus tcHet hJ C'- h
CorwhJeieS e rcrsttract eeMj c. e

. , pro .est- was' pendal te<becaae itioc~~tpg~~pthirin", tbe~-4*-f 
* than'.tiaEf9espeifcioni tsir a'o
than t.he prote1Cdtreit Wthiled teaCf t
th\tE E0etpftet~thproa a. 1 inthej'dtaft
of ~th~ <sejifainapoi4nN-'

wa&½ddrestiW~d nterestn'Eenc o 00

which pvi~ddfor ftra-
violet;,,treatmett of the,'waterAn t htd1-terS4" 'Thus
t.he Cot'rps' bel*ieves "that ' e oteswter;,Wii itdiat6.
intereiss have 'been con'si def& and ,addre'sfld "in ttie, soli-
citat1idn,anid that [itj est shoulY be dismissed."

/4 rnt~,resonse t esteUr odfpts h
c etermin~d~tm; under ative

-/0r dX olntendsyrdt-citingr uitravi"~t'i'Pirlihc-atz~onytemsL
fli&', 5 ._omp en.. 12C2a976), 7C-24tCPD. 46-t:hat it
has a leg nmate>tiite Ce z nting Moudet fedtive
specificaiion.. the Governme't, andgargues- that the
Corps' acc ealjce of a47einfiE (2)" ishiiws- diicriminAtion
in favor of Aquarane& coirpora i on's d'eimnisttated by the
'highly" selective" "rigina1 s cifica46'4 .-

.- In <&t6 a case-,te jjimime- c o n ston
undex&Drparkmeit of 'h~ InteriorI'cont ra c alt 1a ifor
ul travtol t :triat i-o~n iun i t 6' -ma fiu arebWheprc:- '
testetli dr approved equ'] K he trator'selected
an Aqaafine- unit after repeated exarinatiois f theW-nit
b' th6tr1pittnieht. Wfund that the :""p'rtmentj. Wad
.partfcidi t'ed in. tre subc'ontractor seleotion process such
that Ultraviolet's protest bf the selection shouid be
considered on the merits. On the merits we concluded
basically, that the Aquafine unit had been properly approvec

* . for award'.

In this case we are' not being aie'd.,to a
*ubcontract"t'award slection'-in which tiVGovernmewnt
participated. Here the protester is simpliy sedking our
dietermination that the> Gdivrnment's specifications are
inadequate. It is arguing that the Corps' isiecifications
do not assure that water purification units being procured
under the prime contract will be effective. The protester

r },
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e~~~~ ~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ' . .

ti5'askfirg us to"'condlude 'that the specificiations bSiuld
;e'r<"irvised to eliminate the second alternative in paragraph

S~~~~~~~~~~~~~~~~~~~~~~~~~~~,.
______ boA v~ dence 'f fram=ud

~~~~~~~qtm 19, 1977,
022;.rm topesCo rtoRecnieaion,

B-1883A2, j1977.z,7%1 CD417 psecondsrec~onsiera-
__ 'lp l%7i%$;7P7p3; U l travi3olet"a s rotets

- V1 7-14 '- .2, ;~ li-

__ btonbel'imiid natrng- theo mtthod-*
ologdae~~itl n ng-w.tz e wtl>etsecf5 hc. iae . wll1l

be'oie A E;my~b~M E ntaoraI~4sl a
a lte t e W ioes' not -Suffi i.hilroectht, h '
*GoverinmlenWt's intrests.'We bel1' Th !bo' erils t t h
is a m Ete" e aenc~y to 'decide A-Std -,at a ma tter 
to be1TI rhe dgo iGAO's 3bid protest foruim, absent evi-
denCON. i raudr bad faith by the agency

4
. As we explained

in Mildtope1 psupra:

ie tthoug i f l liew a-pro-3 
.tes«rt tlo at ttt->it isprventeor.

competi n auremeiint cause the pjrt -
curinga 'ta voy) 6teadhidbly rest
tive. ,we Shave donesobecae
wsethf -- ,restri `ctonsionflic:"s

'th-o~e2'Mti<tirt and rel tory provi-
sions whicbtteqgire 'the Government to procure

'ntseded Su si s ihdservices throL-h free
?" ~~~~~~~~~~~~~~~~~~~~~~~~aahd,7ope'n COM oit~n* 

"QuiteJa dteffetents-ituation.is presented
wh eia ii re'2 , ti' asserted th the.
io erruinh t fs'inturest'as9U5erItv -thkpe, duct
'is not adequateyptecte. erej,,tiVpro-
tester' s app&iren't-fzin{rest cbriRfxidts"i'ith the
ob-jctive -of our 'bid :protest funciond that
is, to insure atta inent of full'and 'free
competition. Assurance that sufficiently
rigorous specifications are used is ordinar-
ily of primary concern to procurement per-
sonnel and user activities. It is they who
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mufil5 uffer aydi f ficultsesresultitg by
peae of inadequartc hequipment. We therefore

believer it would be" inappropriate to resolve1such tisssues pursuait' d:.ouit bid -p'rotest
£ tunctton, absent evidence' of fraud or willful
misz-onduct by procuremWnt o-r user personnel
ac'cir other than in good faith.-

S 1hZ <. - rsi '- . i . 4; , V* ..- t- -., *, , isf ; .htd ', -G& 
>. +J~i:Finallly, we. see nobasis to th' ten
ii h :orps has discreiminated:wv- tavto [f Aquafine,

Rather it -seems to us that uquair; i d Ultraitioletiwere
treated equally. ,TheotigiA~l£c+2 ficatidn was amended
to accommodate. the protester's objection and the speci'-
fication was then further amended as a result of Aquafine'
objection. In both instances the Corps! purpose was to
increase conpetitioL.

The protest is dismissed.

t* "Ltz7 1%) .
fr, Milton J. Socolar

General Counsel

.r. .




